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ern Division, Sitting in Bankruptcy. 


Brief of Appellee 


STATEMENT OF THE CASE. 


This is an appeal from an order of the District 
Court, sitting in bankruptcy, allowing the claim 
filed by Metropclitan Trust Company, appellee, 
against the bankrupt estate of Western Steel Cor- 
poration. The Trust Company’s claim, allowed by 
the District Court, is based on $2,000,000 of first 
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mortgage bonds of the bankrupt and on a promis- 
sory note of the bankrupt for $600,000, upon which 


eertain eredits have been endorsed. 


The £2,000,000 of bonds were originally held by 
the Trust Company as collateral to the $600,000 
note, and the only question to be determined on this 
appeal is whether, by foreclosure in accordance 
with the terms of the pledge, the Trust Company 
terminated the pledge relationship and acquired a 


clear title to the bonds. 


The facts regarding the note and bonds, and 
the Trust Company’s ownership of them, are not in 


dispute, and are as follows: 


Facts Regarding Bonds. 


The Trust Company loaned the bankrupt 
$600,000 on the bankrupt’s four months’ note for 
$600,000, set forth in the Trust Company’s proof of 
claim, taking as collateral the $2,000,000 of first 


mortgage bonds now in controversy. 


The pledge agreement (Transcript, p. 50) au- 
thorized the pledgee, on default mm payment of 
the note, to sell the collateral at publie or private 
sale, without cither advertisement or notice, which, 


by the terms of the pledge, were expressly waived. 


- 
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At any pubhe sale of the collateial, the Trust Co1n- 
pany was, by the terms of the piedge agreciment, 
entitled to become a purchaser. The note fell due 
August 1, 1911, and on that day the Trust Company 
notified the maker, Western Steel Corporation, that 
if the note was not pad on or before August 28, the 
securities would be sold at public auction on August 
30, and that the Trust Company would look to the 
maker for any deficiency remaining after the sale. 
(Transcript, p. 53.) This letter was dulv received, 
and acknowledged by letter of Western Steel Cor- 
poration, by its president, dated August 11, 1911, 
in which no objection was made to the sale of the 
collateral at the time fixed, in ease the note re- 
mained unpaid. (Transcript, p. 54.) The note was 
not paid and the collateral bonds were sold at public 
auction on the date set in the Trust Company’s let; 
ter of August 1st. (Transcript, p. 20.) The auction 
sale at which the bonds were sold was a regular 
weekly sale of stocks, bonds and financial securities 
generally, admittedly largely attended by buyers 
Geesiel sectiiities (Transempt, p. 21). It was 
advertised in the best media for reaching buyers of 
such securities (Transcript, p. 20). Notices of the 
sale were mailed to the principal bond buyers, bank- 


ing and financial corporations, firms and individuals 


) 
in the financial district of New York City (Tran- 


script, p. 20). 


At the sale the bonds were purchased in behalf 
of Metropolitan Trust Company as the highest and 
best bidder, for the sum of $25,000 (which amount 
was credited upon the $600,000 note (Transcript, 
p. 20). 


The trustees, while admitting that the advertis- 
ing was in the proper media, do not admit that it 
was sufficiently long-continued for the sale of un- 
listed securities, but the only evidence on the point 
is to be found in the testimony of Brayton Ives 
(Transcript, p. 44), and of Andrew J. MeCormack 
(Transcript, p. 55). From their affidavits it ap- 
pears that the notice given was such as is usual in 
the sale of such securities, and that the regular 
weekly sales, at one of which these bonds were sold, 
are sales of exactly the class of securities to 
which these bends belong, t.¢., unlisted stocks and 
bonds which are not dealt in on the New York Stock 


Exchange, nor sold on the eurb. 


Appellants’ statement of facts relative to value 
and appraisal of the property of Western Steel 
Corporation is erroneous, but as this involves a 
eenelal discussion of the trustees’ third ground of 


objection to the order of the Tistrict Court, we will 


fk 


take it up under our argument on that point (LI) 
anpra. 


More detailed facts regarding the sale of the 
bonds in New York will also be stated hereafter, 
under LILI. 


ARGUMENT. 


The bankruptcy trustees attack the decree of 


the court below on the following grounds: 


I. That pledged collateral consisting of addi- 
tional obligations of the pledgor, such as the 
pledgor’s corporate bonds, though securcd by mort- 
gage, cannot, even by the most scrupulous observ- 
ance of the contract of pledge, be foreclosed so as 
to transfer to a purchaser, whether the pledgee or 
another taking with knowledge of the facts, any 
title to the pledged securities. 


Il. That, on the evidence presented, both the 
Referee and the District Court were wrong in thetr 
respective findings that our sale of the bonds in 
New York was made honestly, fairly, and without 
fraudulent intent, and that, (a) from the evidence 
of the notice given, and (b) from alleyed inadequacy 
of the price at which the bonds were bid in, this 
court should reverse this finding in which the 


Referee and the District Judge both concur, and 
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should find that the sale of the bonds in New York 
was conceived and carried out for the fraudulent 
purpose of preventing the public from bidding upon 
the pledged bonds, and in order, by a secret and 
colorable sale, to fraudulently increase the amount 


of the Trust Company’s claim. 


Til. That the publie notice was unreasonably 
short and the sale therefore invalid, because not a 
public sale. 


IV. That the sale was bad because of imade- 


quacy of price. 


Without preliminary discussion of the general 
features of the case, we will separately consider the 
above four grounds on which the appellant trustees 
ask this court to reverse the decree of the District 


Court, 
ne 


Concerning appellants’ claim that pledged col- 
lateral consisting of additional obligations of the 
pledyor, such as the pledgor’s corporate bonds, 
though secured by mortgage, cannot, even by the 
most scrupulous observance of the contract of pledge, 
be foreclosed so as to transfer to a purchaser, whether 
the pledyee or another with knowledge of the facts, 


any title to the pledged securities. 
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To our minds the mere clear statement of this 
contention seems enough to condemn it as inconsist- 
ent with the intention of the parties and the needs 
of business. Sustaining the trustees would amount 
to caneclling the contract between the parties, with- 
out returning the money which the lender has ad- 


vanced upon the faith of it. 


Contracts of pledge are usually, as in the case 
at bar, entered into in consideration of a cash Joan 
by the pledgee to the pledgor, and the loan is made 
in reliance on the collateral and on the pledgor’s 
contract that the collateral may be sold and the 
pledge relationship terminated at the time and in the 
manner set forth in the contract of pledge. Admit- 
tedly contracts permitting the sale of pledged securi- 
ties at public or private sale, are in general valid 
and enforcible, and if a corporation purchases bonds 
of another corporation, and pledges them to a bank 
as collateral for a loan of less than their value, and 
upon default, the bank, in accordance with the con- 
tract of pledge, sells the collateral, such sale is valid 
and terminates the relation of pledgor aud pledgee, 
and the purchaser, whether the pledgee himself or 
a stranger, acquires an absolute and indefeasible 
title to the pledged property, free of any right of 


the pledgor to redeem it. But our opponents claim 
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that if, instead of pledging bends of another com- 
pany, the pledgor prefers to pledge its own mort- 
gage bonds, though of the same value and pledged 
for a loan of the same amount, such contract of 
pledge is for some reason invalid and unenforeible, 
and the pledgee cannot rid himself of the pledged 


collaterals. 


In order to demonstrate the unsoundness of this 
suggestion we must consider what rights would be 
given such a pledgee under the theory advaneed in 


behalf of the bankruptev trustees, 


The trustees do not claim that the pledge itself 
is invalid, but admit that the pledgee should eventu- 
allv have the benefit of the security. They sav, how- 
ever, that he cannot exercise the power given him in 
the contract of pledge, to sell the collateral and to 
become himself a purehaser. How then is the 
pledgee to enforee his security? The trustees’ con- 
tention appears to be that he must hold the bonds 
until the liquidation of the pledgor company’s as- 
sets, and that, in the meantime, he is deprived of 
his contract right to sell the bonds at publie or pri- 
vate sale and to become, if he so desires, himsclf a 


bidder at such sale. 


It is manifestly the intention of both parties that 


in case of foreclosure of the pledge the bonds de- 


dt 


posited as collateral shall be sold as existing se- 
euritics, and not that the mortgage securing the 
same shall be foreclosed, or the properties covered 


by such mortgage bid in and reduced to possession. 


The latter course would usually be less favor- 
able to the pledgor-mortgagor company, and would 


often be disastrous to it. 


It would also, in many cases, be tmpossible, 
since, if the bonds did not bear annual interest, or if 
the interest were kept paid up, the mortgage might 
not be in default, though the prineipal debt, as sccur- 
ity for which the bonds were pledged, might be long 


overdue. 


The sole remedy and means of foreclosure open 
to the pledgee would, in such ease, be by sale of the 
collateral bonds; and if that right were to be denied, 
it would amount to a total denial of his right to 


realize on his security. 


Appellants may say that under their doctrine 
the creditor could at any time sell his interest as 
pledgee in the pledged property, such being, in one of 
the cases cited (Peacoch vs. Phillips, 93 N. EB. 415), 
held to be the effect of a sale of the collateral in 


accordance with the contract of pledge. 
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But who would purchase a mere pledgee’s right 
in bonds pledged for an overdue debt, if the bonds 
could not be sold so as to convey a clear title to 
them? The mortgaged property might depreciate 
or the value of the bonds fall before a default should 
occur under the mortgage, and cumbrous foreclosure 
proceedings would absorb time and money before 


anything could be realized by such procedure. 


Under such a rule, on default of payment, a 
pledgee obliged to realize within a reasonable time 
upon his collateral, would be forced to sell his loan 
at a heavy sacrifice to some speculator willing to 
hold it until the pledged cbligations should them- 


selves mature, and until they could be foreclosed. 


The intent of the parties that the pledgee 
should sell the only thing pledged, i. e.. the bends, 
and quickly liquidate the security, would be utterly 


defeated and violated. 


Appellants Ask Court to Make New Contract 
for Them. 


It is idle te ask this court to make a new con- 
tract for the parties. If the pledgee had a right to 
sell the bonds at all, it had under the coutract a 
right to become the purchaser, and on becoming the 


purchaser it aequired as good a title as any other 
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purchaser. That is the meaning of the provision 
that ‘“‘the pledgee may become a puichaser,’’—not 
that the pledgee may purchase what it owns already, 
a pledgce’s interest, but that it may purchase what 
is offered for sale, the full legal title to the thing 
pledged. 


If the pledgee bids at a publ sale and the 
bonds are knocked down to him as the highest 
bidder, he must take the same title as any other 
purehaser, for if he took as pledgee still, his rela- 
tion to the bonds would, as we have seen, remain 
unchanged, his right to become a purchaser would 
prove useless, and he might as well have had no 
sale at all. The provision permitting him to be- 
come a bidder is for the benefit of the pledgee, to 
permit him, if he so desires, to acquire the bonds 
at a price as high or higher than anyone else will 
pay at a fairly conducted public sale. Ile there- 
fore acquires them absolutely, with the right to sell 
them again when opportunity offers, wth vo more. 
ability to account for the proceeds of such subse- 
quent sale then he would have right to claan of the 
pledgor an accounting for his loss, tn case he bid tn 
the bonds at fifty, and was forced to resell them at 


twenty-five. 


if 


To whittle down this title to a mere right to 
enforce the bonds for the amount of the original 
debt is equivalent to disregarding the pledge of the 
bonds and substituting for them as security a mort- 
gage which it will require at least two years to fore- 
close in a distant foreign jurisdiction. Plainly, the 
New York trust company would not have accepted 
such a mortgage as security for its four months’ 
loan. The consideration for that loan was Moore’s 
guarantee of immediate payment upon maturity, and 
a deposit of collaterals which could be sold and 


realized upon at once in case of default. 


A decision to the effect that a pledgee of cor- 
porate bonds to secure a corporate debt cannot 
foreclose the same by sale of the bonds in the same 
manner as a pledge of any other bonds or securities 
would simply inhibit the borrowing of money 
upon the collateral usually most convenient for a 
boerrewing corporation to give, namely, its own 


securities. 


Appellants’ Authorities on This Point. 


The appellant trustees, whose exhaustive search 
of the authorities is evidenced by their whole brief, 
have been able to find and cite only two cases which 
they claim in any degree support their contention on 


this pomt, 
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One of these cases (Peacock vs. Phillips, 93 N. 
E. 415), though of very doubtful soundness, ex- 
pressly limits the doctrine which it enuneiates to 
personal promissory notes, (which it seems to pre- 
sume are not intended to be thrown upon the mar- 
ket, but rather to be held and collected when due) 
and expressly distinguishes and exempts from its 
doctrine corporate bonds, saving: 

‘Appellant relies upon a decision relating to 
collateral of that kind (corporate bonds) * * * 
Bonds of that kind are issued for the purpose of 
raising funds for the corporation and are intended 
to be thrown upon the market and to pass from hand 
to hand. The mortgage or trust deed secures the 
holders of the bonds, and they ean be enforced by 
such holders for the full face value, regardless of 
equities. ‘lo permit equitable defenses to be inter- 
posed would practically destrov such methods of 
raising money, and the corporation is properly 
estopped to deny its habilitv’”’ (citing authorities). 


The Peacock case is largely based on an Illinois 
statute under which notes and mortgages are held 
non-assignable, and holds that a note and mortgage, 
taken as collateral security for a smaller note of the 
sane maker and bid in by a purchaser having 
knowledge of the facts, cannot be enforced for a 


ereater amount than that due on the original note. 


Peacock vs. Phillips being thus eliminated, the 


only remaining case cited as supporting appellants’ 
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doctrine is Knickerbocker Trust Co. vs. Penacook 
Mfg. Co., 100 Fed. 814. This isa decision by Aldrich, 
District Judge, in the Circuit Court for the District 
of New Hampshire. It is very brief, cites no authori- 
ties, and contains no discussion of the principles in- 
volved, and, standing as an isolated and unconsid- 
ered ruling, at variance with universal practice and 
the authority of the higher courts on a transaction 
which is constantly occurring, seems entitled to but 


vial) 


little weight. 


Authorities Fully Sustain Title of Pledgee. 


As against the solitary decision of a district 
judge in New Hampshire (a state famous for its pe- 
culiar local doctrines, at variance with the weight of 
authority over the country), we have the well estab- 
lished and uniform business practice permitting the 
pledging and sale of bonds issued by the cor- 
poration which pledges them, the same as any other 
securities, two decisions of the Cirenit Court of Ap- 
peals for the Sixth Circuit, several decisions of 
Cirenit Courts, including one in the Ninth Cireuit, 

and decisions of the highest courts of a number of 
the states: 


Farmers’ Loan & Trust Co, vs. Toledo & S. 
Ht. ROGo., C. GO AvGth Cirenitz a tited. 75), 


417 
if 


Giuchrist Transportation Co. vs. Phoenia Ins. 
Co., C. C. A., 6th Cireuit; 170 Fed. 279. 


Atlantic Trust Co. vs. Woodbridge Canal & 
Irrigation Co. (Cireuit Court, Noithern 
District of California), 86 Fed. 975. 


Fidelity Insurance Company vs, Roanoke 
Tron Co., 81 Fed. 439. 
Chouteau v. Allen. 70 Mo. 290. 
Wheelwright vs. St. Lotlis N. O. & O. C. T. 
Co,, 56 Fed. 164. 
In-re Woods, 52 Maryland, 520. 


Jerome v. McCarter, 94 U.S. 734. 24 L. ka. 
In Farmers’ Loan & Trust Co. vs. Toledo & 


be. hk. Co., GC. © A., 6th Cirenit, 54 Fed. 759, the 
eourt, composed of Jackson and Taft, Circuit 
Judges, and Hammond, District Judge, holds, in a 
suit for the foreclosure of a railway bond mortgage, 
that bonds pledged by the railroad company as col- 
lateral seeurity for a debt and put up at public sale 
and bid in by the pledgee on foreclosure of pledge, 
should be allowed in their full amount, though bid 


in for a very small stun, saying: 


‘The securities having been regularly issued 
and hypothecated as collateral for a debt the com- 
pany was authorized to contract, and thereafter law- 
fully sold under the terms of the pledge upon proper 
notice, * * * we think the court below was in 
error in not allowing the decree of foreclosure to 
go for the full amount of 210 bonds and unpaid 
coupons thereto attached.”’ 


Ths) 


The court in this case puts its decision both on 
the ground that the transaction was valid on its 
face, and that it was not open to attack by other 
ereditors of the company. If, as appellants con- 
tend, such a pledge is bad in law and cannot be 
foreclosed by anv procedure so as to have the effect 
of increasing the claim of the original pledgee and 
permitting him to prove the bonds as an independent 
indebtedness as against the issuing company and its 
other creditors, then the title of the bank to these 
bonds would have been held still to be that of pledgee 
only, and they would have been allowed in the 
amount of $20,000.00 instead of $210,000.00. The 
situation was precisely the same as in the case of 
Knickerbocker Trust Co. vs. Penacook Mfg. Co., 
appellants’ sole reliance, in which other creditors 
intervened and there is no showing that the fore- 


closure was ever contested by the pledgor company. 


In Gilchrist Transportation Co. vs. Phoenix 
Ins. Co. "GQ. Cl AS 6th Ginenit, VOR cles aii 
eourt considers an objection that a pledge of mort- 
gage bonds to secure a lesser debt of the company 
issuing the bonds does not constitute a present in- 
cumbranee under the mortgage, the appellant con- 


tending that the indebtedness could not be thus in- 


I) 


ereased or miltiphed. he court, speaking by 


Severens, C. J., says (p. 283 


“The last ground taken is that ‘the pledge by 
plaintiff in error of its bonds, in order to secure 
other obligations than those evidenced by the bonds 
which the mortgage was to secure, did not create a 
present incumbranee under the bonds and mortgage 
and did not forfeit the policy.’ This contention is 
equally hopeless. It is doubtless true that a mere 
additional promise by a debtor to pay his own debt 
is a vain thing. But not so if the additional prom- 
ise to pay is itself secured by some new security. 
In that case the new promise may be used as a link 
to connect the new security to the old debt. How- 
ever, there is no need of cireuitv. It is now well 
settled that a corporation may lawfully tissue to a 
creditor its bonds secured by mortgage in pledge for 
the payment of another of its obligations.”’ 


In Atlantic Trust Co. vs. Woodbridge Canal & 
Irr. Co. (Circuit Court, N. D. Cal.), 86 Fed. 975, 
me court, by Morrow, C. J., in a foreclosure 
action, holds that bonds pledged to secure a lesser 
obligation of the company issuing the bonds and 
subsequently foreclosed by sale at pubhe auction, 
in accordance with the terms of the pledge, and 
bought in by the pledgee, should be allowed in their 
full amount, the court saying: 

“These bonds had been pledged to the inter- 
venors (Buell & Co.) as security for certain ma- 
terials furnished to the defendant corporation. I 


held that the intervenors were entitled to be paid 
the amount pledged on the bonds. Jt is now claimed, 
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however, that with respect to the bonds held by 
Buell & Co., one of the imtervenors, the full face 
value of the bonds should be allowed to them, as 
they were sold at public auction, tn accordance with 
the terms of the pledge, and were bought in by Bueil 
¢ Co, Without entering into a discussion of the 
question, it may be said that Buell & Co., having 
bought in the bonds held by them as pledge security, 
are entitled, under the decision of the Supreme 
Court in Wade vs..hwilroad Co., M9 U. 8.9327, 18 
Sup. Ct. 892, to the full face value of the bonds. 
See also, Farmers’ Loan & Trust Co. vs. Toledo & 
S. H. R. Co. 4 C. C. A. 561, 54 Fed. 759, 774; 
Wheelwright vs. Transportation Co., 56 Fed. 164. 
Therefore, so far as the bonds held by Buell & Co., 
and bought in by them, are concerned, they are 
entitled to be paid their par value of $1,000 each, 
provided the residue of the proceeds of sale, after 
the payment of preferential claims, is sufficient to 
pay in full all of the bonds now presented.” 


Fidelity Insurance Co. vs. Roanoke Trou Co., 81 
Fed. 439, concerns $12,000 par value of bonds of the 
Tron Company, pledged to secure its note for $5,000. 
(See p. 449.) 


Wheelwright vs. St. Lows N. O. & O. C. T. Co., 
a6 Fed. 164, concerns bouds of defendant company, 


pledged to secure the company’s note. 


Were it necessary a distinction might well be 
made between pledges of corporate mortgage bounds 
and pledges of mere additional promissory notes of 
the pledgor, the former being issued and put upon 


the market for the very purpose of circulating 
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from hand to hand and furnishing a ready means 
of liquidation and sale of claims against the issuing 
eompany, and the latter being perhaps primarily 
intended to he held by the pavee until maturity. But 
there is little necessity for making this distinction, 
since the question as to pledges of additional collat- 
eral notes of the pledgee was early set at rest by 
the leading case of In re Woods, (1879) 52 Md. 
520. This was a case Arising in the winding up 
of the estate of an insolvent debtor. As stated by 
counsel for the trustee at the outset of the report 
(p. 521): “The principal question in this case 
i * *~ * whether a debtor can give his own 
notes, not merely as the evidence of his indebtedness, 
but as collateral security for it; or whether a simple 
eontract creditor, holding notes of his debtor of 
the face value of $100,000, for instance, but upon 
which he has advanced to his debtor only $50,000, 
stands in any better position than if the notes only 
represented the $50,000 on their face.”’ 


The pledged notes were made by and payable 
to the order of the pledgors and indorsed by them 
to the pledgee under a pledge agreement permitting 
the pledgee to sell the securities at any time, at 
public or private sale, without notice, and to become 


a purchaser at such sale. 


i) 
bo 


The court says: 


‘The contingency of a sale is expressly pro- 
vided for, and its effects must have been within 
the contemplation of the parties when the contracts 
were made. Are they then valid and lawful con- 
tracts? In answer to this question I must say I 
aim unable to perceive upon what ground they ean 
be successfully assailed. * * * But it is said the 
giving of these notes was a mere increase or dupli- 
cation of the debt due by the firm to the Garretts, 
and they cannot be used or considered as collateral 
security therefor. * * * It is true the effect of 
carrying out these contracts by a sale of the notes 
was to increase the general indebtedness of the firm, 
but it did not increase the debt then due the Garretts 
for which the notes were pledged as security. But 
his increase of general indebtedness is exactly 
what the contracts contemplated, and what the 
parties intended in case a sale was made, so that 
the question comes back at last to the validity of 
the contracts in this respect. Now, if instead of 
giving these notes, in the form in which they were 
drawn, to the Garretts as collateral seeurity, the 
firm had placed them in the hands of a broker, for 
sale, and he had sold them to the same parties, and 
for the same price the Garretts obtained for them, 
and the firm had received the proceeds and apphed 
them to this debt, exactly the same result would 
have followed. There would have heen the same 
increase of the general indebtedness of the firm and 
the same diminution of the Garrett debt, which 
was effected by the sale under the contraet, and in 
the case supposed it will hardly be contended that 
the purchasers would not have had a valid claim 
against the firm for the full amount of the notes. 
Such notes are coustantly sold on the streets 1m all 
the large commercial cities of the country. * * * 
With this right of sale, the notes became, in the 
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hands of the Garretts, a valuable and reliable sc- 
eurity for the debts due to them under the letters 
of credit, and I am unable to discover any ground 
on which the firm or their other ereditois ¢an in- 
peach the transactions. The authorities cited in 
support of opposite conclusions, while diffeling in 
other respects, appear to me to be clearly dis- 
tinguishable from the present case in that there 
is here an express power of sale, which the parties 
intended, if carried into effect, should result in the 
consequences which have followed, and which has 
been actually executed.”’ 


JG 


Concerning appellants’ argument that, on the 
evidence preseuted, both the Referee and the D\s- 
trict Court were wrong iu their respective fiudiugs 
that our sale of the bonds in New York was made 
honestly, farrly, and without fraudulent imtent, and 
that (a) from the evidence of the notice given, and 
(bd) from the alleged tnadequacy of the price at 
which the bonds were bid in, this court should re- 
verse this finding in which the Referee and District 
Judge both concur, and should find that the sale of 
the bonds in New York was conceived and carried 
out for the fraudulent purpose of preventing the 
public from bidding upon the pledged bonds, and in 
order, by a secret and colorable sale, to inerease the 


Western Steel Corporations’ tnudebteduess. 
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No Issue of Fraud or Bad Faith Has Been 
Raised. 


The trustees’ objections to the claims of Metro- 
politan Trust Company, though lengthy and care- 
fully drawn by able counsel after several months’ 
investigatien of the affairs of the bankrupt com- 
pany, make no charge of frand or bad faith, and 
nowhere impugn the good faith of the Trust Com- 
pany in foreclosing its len upon the pledged col- 
lateral. (Transcript, pp. 1 to 7.) The trustees 
alleged their legal conclusion that the notice of the 
sale was insufficient and that the price at which the 
bonds were bid im was inadequate, but did not allege 
bad faith on the part of the Trust Company. Upon 
the objections coming on for hearing before the 
Referee, then, there was no issne of frand hefore 
fhe court, and the good faith of the transaction was 
not involved in the objections to the Trust Com- 
pany’s claim. The matter being submitted upon all 
the evidence now before this court, and on all files 
and records, there was no evidence of fraud, col- 
lusion, or bad faith, unless that inference is to be 
dvawn from the simple fact that the Trust Company 
sold the bonds in accordance with the universal 
usage, upon the customary notice, and in conformity 


with the terms of the contract of pledge. 
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Foreclosure of the pledge by a public-sale in 
accordance with contract being shown, the burden of 
proof is on the trustees in bankrupt: y to allege and 
prove fraud. 

Hiscock vs. Varick Bank, 206 U. 8. 28; 51 
Law Ed. 9-65. 

It is usually held, too, that a finding of fact in 
which the Referee and District Judge substantially 
eoncur will be accepted as final by this court, and 
the evidence will net he reviewed. 


Smith vs. National Suffolk Bank, 127 Fed. 
286. 


Collier on Bankruptcy (9th Ed.) p. 547. 


Naylon vs. Christiausen Harness Mfg. Co. (C. 
C. A., 6th Cireuit), 158 Fed. 290. 


In re Sweeney, 168 Fed. 612. 


In 2 Lovelaud on Bankruptey, 4th Ed., See. 847, 
the rule is stated as follows: 
‘Tf the findings of fact of a referee and a judge 


ave the same, the facts will not usually be inquired 
into by the appellate court.”’ 


We shall diseuss under our next heading (IIT) 
the sufficiency and reasonableness of the notice 
given. It is plain that no fraudulent inteut can be 
implied from a notice which all the evidence in the 


ease shows to be that which is usual and customary. 
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The Western Steel Corporation and its proper- 
ties were known, but not thought well of in New York 
(Transcript, p. 23), and that low opinion subsequent 


events have justified. 


The personal notice from the Trust Company 
to Western Steel Corporation (Transcript p. 18) is 
also in itself sufficient to negative a fraudulent in- 
tent on the part of the Trust Company in calling 


the sale. 


Even had no advertisement or public notice 
been given, the sale would have been perfectly valid, 
since it occurred at a regular weekly auction of 
unhsted financial securities (Transcript, p. 47), 
largelv attended hy buvers. (Transeript, p. 21.) 
The character of these weekly sales of Adrian H. 
Muller & Son is illustrated in the cases of Farmers’ 
National Bank of Annapolis vs. Venner (Supreme 
Judicial Court of Massachusetts), 78 N. E. 540, and 
White, Rec’r, vs. City of Rahway, 16 Fed. 833. In 
the Venner case the court comments on the fact that 
it was conceded that these were proper auctioneers, 
and that their sales room was a proper place for the 
dav auction. 

In the Raloray case (1882), Muller & Son are 
referred to as ‘the well known stock auctioneers,” 


and a sale at their regular Wednesday auction of 
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stocks and bonds is confirmed. It is shown, too, and 
not contradicted, that these are the sales rovims desig- 
nated by the Appellate Division of the Supreme 
Court of New York, and that the auctioneers who 
sold the pledged bonds are the only auctioneers doing 


any considerable business there. (Transcript, pp. 
57-98. ) 


How ean counsel ask the court to find frandu- 
lent intent from the mere putting up of bonds at 
what appears to be the principal weekly auction 
sales of such securities, held in the metropolis and. 
financial center of this hemisphere, and upon notice 
to the pledgor and to the principal bond buyers and 


moneyed men of that financial district ? 


ae 


Bidding in of Bonds at $25,000 Not a Fraud 
on Pledgor. 


To the claim of the trustees that the bidding in 
of the bonds for $25,000 was a fraud on Western 
Steel Corporation, or was evidence of fraudulent 


intent or bad faith, we answer: 


1. That $25,000 was a fair price, and that there 
is no evidence that at the time they were sold the 


bonds were worth move. 
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2. That even if they were worth more, there is 
no evidence that the pledgee knew they were worth 


more. 


3. That under the contract of pledge the test of 
public sale in the New York market was to be con- 
clusive and final, and no duty was imposed upon 
the pledgee to incur the expense and delay incident 
to such an inquiry into the details of the properties 
as would be necessary in order to determine the 


probable intrinsic value of the bonds. 


‘1. Record contains no evidence that bonds at 


time of sale had a cash value in excess of $25,000. 


If it were a fact it would have been very easy 
for the trustees to have shown that people in New 
York, Seattle, British Columbia, or elsewhere stood 
ready to pay more than $25,000 for the bonds, or to 
show by the testhnony of New York bankers and 
brokers that bv reasonable efforts a better price 
could have been obtaiued for them; but there is no 
such testimony. None could be had. The only testi- 
mony which it is even argued justifies a finding of 
a higher value for the bonds is evidence of the ap- 
praisal in bankruptcy of the entire assets of the 
company, nearly half a vear later. There is no evi- 
dence that the valne of the properties Cadinittedly 


of a highly speculative character) had not greatly 
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increased since the previous summer, and, in fact, 
it appears from the appraisal that the principal item 
eovered by the mortgage was appraised at 83%% 


more than cost. (Transcript, pp. 28, 34.) 


Bearing in mind that the appraisal is merely an 
expression of opinion by men having no previous 
acquaintance with the properties, who find them 
enormously overcapitalized by the defunct company, 
and make their estimates largely on an assumption 
of the correctness. of the bankrupt’s cruises and 
engineering reports (Transe1ipt, pp. 29, 43), let us 


examine it in detail. 


Taking the first item, of the appraisal,. power 
plant and equipment (Transcript, -p. 30), and com- 
paring it with the first item of the supplemental or 
corrected appraisal (Transcript, p. 37), it is seen 
that the greater part of the valuation is in buildings, 
machinery and equipment, and that the buildings 
are not valued separately from the machinery and 
equipment, which latter ave not covered by the mort- 


gage securing the bonds. (Transeript, p. 22. 


The court may perhaps take judicial notice that 
the principal part of the value of a steel rolling mill 
plant lies, not in the mere wood skeleton buildings, 
but in machinery, which under Washington decisions 


is personal cy, not covered by the mortgage. 
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Zimmermann vs, Bosse (1910), 60 Washing- 


ton 556. 


Sherrick vs. Cotter, 28 Washington 25. 


Neufelder vs, Third Street Ry., 23 Washing- 


ton £70. 


The only items in the Irondale valuation which 


ean be determined to be covered by the mortgage 


are as follows: 


Twenty-acre plant site valued at.................... 


Twenty acres filled tide lands valued at 
Ciransenpt. p. 30)°. = 


With a contingent item for lots in which 
the bankrupt’s title was uneertain, 
aiiountine to CTranseiigt, ©. 30)... 


And other scattered realty appraised at...... 


Next we find 150 acres in Snohomish 
Connie Walling dat eee 


And property in Skap@it Gomit ath. 


We find a very high valuation placed on 
mineral clanms in British Columbia, 
which the appraisers value at................- 


As to these the appraisers sav: ‘7 f there 
is blocked out on this property about 
1,500,000 tons of ore and a probability of 
5,000,000 tons more, whieh would cost $0.70 
per ton at the tide water, as per report of 
W. Price, M. E.. then we appraise this 
property at $25,000 (Trauseript, p. 32.) 


surely, this offhand estimate, based 
purely on hearsay and on a eontingency, is 
not evidence on which the good faith of a 
previous sale of bonds can be impugned! 
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Next we find a silica prospect, appraised 
(Transeript, p. 33) at $250, and on 
(DOO Sell We ee 


The above discrepancy well illustrates 
the speculative nature of the properties and 
the uncertainty of any value which may be 
attributed to them. 


Next we find an iron mine in Nevada. 
As to this the appraisers say: ‘“‘In the ab- 
sence of any other information concerning 
this property other than one mining report, 
we are comnpelled to base our valuation upon 
a consideration of the agreed purchase 
price, and in connection therewith the prob- 
abilitv of a cash sale within a reasonably 
short time.’’ ‘$7,000 only has been puid on 
(cgaa iFanse™pt, p. 35).”’ 


The appraisers then estimate a clear title to 
this as having a cash value of.................. 


The bankrupt company never had a 
clear title, however, only $1,000 having 
been paid on the speculation. (Transcript, 
p. 33.) The original owners claimed a 
vendor’s lien thereon in the sum of approxi- 
mately $100,000, proceedings for the fore- 
elosure of which are now under wav. 
(Agreed Statement of Facts, Transcript, p. 


22.) This item must therefore be eliminated. 


Next we find another mineral property 
valued on hearsay (Transcript, pp. 33, 
oee) ol) a0 EGR 


The next asset, though many thousands 
of dollars have been expended upon it, is 
reported as lapsed and worthless. (Tyan- 
script, pp. 34, 42.) 


1,000 


95,000 


2,500 


= 


Finally we find certain naked options upon 
undeveloped coai and timber prop- 
erties on one of the Queen Charlotte 
Islands, in British Columbia, valued at 


CT Pamaeriit, 9..o ) 2.) ee 187,090 
And subsequently (Transeript, p. 43) 
at £200,000. 


Let us see what this item really represents. It 
is a seven-eighths ownership of the stock of a Canad- 
ian corporation called Western Coal & Iron Cor- 
poration, Ltd. This corporation was not the owner 
of the lands, but had a contract to acquire them by 
option under escrows in British Columbia. We 
quote from the agreed statement of facts (Tran- 


SCripiy Dp. 23): 


‘‘At the time of the sale of the securities in 
New York and of the bankruptey in Seattle, there 
Was due and payable upon these lands under pain 
of forfeiture of the escrows, $250,000.00, and there 
had been paid in the past ‘approximately $150,- 
000.60. The eserows call for annual paxments of 
*50,000.00, with six per cent per annun interest 
pavable senn-annually upon the whole deferred 
principal, and provide for absolute forfeiture of all 
past payments and cancellation of the option in case 
of twenty days’ defanlt in payment of principal or 
interest. * * * (And on p. 24.) The right of 
James A, Moore and Western Steel Corporation to 
the shares of stock in Western Coal & Iron Cor- 
poration, Ltd above described were, however, at 
the time of the sale of the bonds in New York ny, 
and at the time of the bankruptcy proceedings, 11 
htigation, which is stil pending and tiletermined. 


do 


‘At the time of the sale of the bonds in New 
York and also at the time of the bankruptev in 
Seattle, the Graham Island tract was known to eon- 
tain timber, and it was also supposed to contain a 
deposit of coal. The latter, however, had never been 
ex plored, and its value was hypotheiic. The timber 
on the property, according to then available reports, 
was worth « good share of the purchase price re- 
maining unpard,”? 


The appraisers say: “‘A great deal of erpen- 
sive development work is required before it would 
be possible to realize on these coal properties.” 
(Transcript, p. 34.) 


Here is a speculative option in the most over- 
hoomed section of America, at the height, or rather 
on the decline of a period of speculation and vast 
inflation of values in British Columbia, and on this 
only three-eighths of the purchase price has been 
paid, the thread of title being liable to be tustautly 
cut off upon twenty days’ default in paymeut of prin- 


cipal or mnterest. (Transeript, p. 23.) 


Is this the kind of property which the court will 
require one of our great banks, upon whose solvency 
the safety and prosperity of the country depends, to 
bid up and speculate upon, when all others in New 
York are afraid to risk any money on it, and the 
company that has pledged it is unable upon thirty 


days’ notice to find a single bidder who offers more 


d+ 


than the Trust Company bid? Manifestly it is more 


of a liability than an asset. 


The total of the highest appraised valuations of 
the property included in the mortgage (excepting 
the buildings at Irondale, which are not separately 
appraised), leaving out of account these Graham 
Island options and the Nevada property, upon which 
title had failed, but including the Quatsino Sound 
nining claims at a hearsay, contingent, and wholly 
speculative valuation of $25,000, is $52,000. 


As against this, in estimating the value of the 
bonds secured by mortgage upon the properties, we 
must deduct the probable cost of foreclosure on these 
vast and scattered holdings, and a very heavy allow- 
ance for depreciation, and for such underlying liens 
as under the laws of the State of Washington take 
precedence of the mortgage debt. To this class 
belong laborers’ liens, which, upon a plant of the 
character of that at Irondale, ‘‘which was then, and 
had ever since its construction, and for more than 
a vear, been operated intermittently and unsucceess- 
felly’’ CYranseript, p. 22), might well be expected 
to mnount (as in fact they did) to between $25,000 
and $50,000 (Transcript, p. 24). 


Indeed a purchaser of the bonds could have no 


security that liens on such a plant would not amount 


30 


to $100,000 before foreclosure could be had. The 
law applicable to these hens, Remington & Bal- 


linger’s Code, Section 1149, is as follows: 


‘*Hivery person performing labor for any per- 
son, company or corporation, in the operation of anv 
railway, canal or transportation company, or any 
water, mining or manufacturing company, shall have 
a prior hen on the franchise, earnings, and on all the 
real and personal property of said person, company 
or corporation, which is used in the operating of its 
business, to the extent of the moneys due him from 
such person, company or corporation, operating said 
franchise or business, for labor ee ie within six 
months next preceding the filing of his claim there- 
for, as hereinafter provided; and no mortgage, deed 
of trust or conveyance shall defeat or take prece- 
dence over said lien.’’ (L. ’97. p. 55, See. 1.) 


Quatsino Sound 
The Grahanr tsland claims, too, were subject to 


2 lien of $2,500 (Transcript, pp. 24, 25). 


Manifestly the purchase of these bonds at $25,000 
was a riskv investment. Their purehase at a higher 
price would have been still more risky. The 
appraisal furnishes little evidence that the mort- 
gaged properties themselves were salable for more 
than $25,000, and no evidenee that the bonds, as bonds, 
were worth more, having only a lien on the property 
subject to prior incumbrances and the expense and 


delay of foreclosure. 
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The bonds brought all that could have been ex- 


pected under the circumstances. 


At the sale of the bonds in New York there were 
other bidders, and the Trust Conipany was the 
highest and best bidder. (Agreed Statement of 
Facts, Transcript, p. 20). At the time of the sale 
the Western Steel Corporation had had thirty days’ 
notice, and it may be presumed that among the 
other bidders were such persons as it had been able 
to interest in the bonds. In the nature of things, 
on all the evidence disclosed in this record, why 
should anyone pay more for them? The Graham 
Island and other outlying assets were wholly unde- 
veloped and unproductive, and depended for their 
development and value on the steel plant at Iron- 
daie. (Transcript, p. 22.) The steel plant had 
never been operated successfully. We quote from 
the Agreed Statement of Facts (Transcript, pp. 


yy 25) . 


ea, Se 

“This was then an experimental industry on 
Puget Sound, no other steel plant being or having 
heen in operation west of the Rocky Mountains, and 
the suitability of the plant’s loc “ation, the adequacy 
and suitabilitv of its construction and equipment, 
and the possibility of its profitable operation were 
then in doubt and dispute both in the commercial 
world generally and in New York as well as in 
Scattle and in the State of Washington.” 


o7 


Furthermore the order of the District Court 
shows that its decision upon the value of the prop- 
erty was rendered in part upon the several bids re- 
ceived by the trustees in bankruptcy fer the various 
assets offered by them for sale. (Transcript, p. 70.) 
The agreed statement of facts shows that bids other 
than those of the Metropolitan Trust Company 
were received only on a_i ftrifling portion of 
the property (Transcript, p. 27), and the Gra- 
ham Island asset being appraised as the lare- 
est item among the Western Steel assets, we 
may, without departing from the record now before 
the court, state the fact that, though the sale con- 
ducted by the appellant trustees in Seattle was upon 
what they themselves concede to have heen ample 
and sufficient notice, which was published a great 
number of times in numerous newspapers (Tran- 
script, p. 27) at an expense probably of upwards of 
$1,000 (the expense of publication in two of the 
five newspapers in which the notice was published 
is shown to have been about #500), (Transcript, p. 
61), yet no bid but cur own on behalf of Metropelt- 
tan Trust Company was received upon the Graham 


Tsland asset! 


How ridiculous is the position of the appellant 


trustees, who contend that the sale in New York was 
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insufficiently advertised and that the price there bid 
for the privilege of foreclosing upon these assets was 
inadequate, and vet are forced to admit that after 
thev had given what they considered the most ample 
notice, they were unable to get one single cash bid 
for all or any substantial portion of the pledged as- 
sets! (Agreed Statement of Facts, Transcript, p. 


27.) 


2. Evidence of guilty knowledge necessary to 


a finding of fraud. 


While the evidence seems to us conclusive that 
the price bid for the bonds was adequate and reason- 
able, still, even if we were to assume the evidence to 
show that it was wnreasonable and inadequate, there 
would yet be lacking an essential element of fraud, 
nainely, guilty knowledge and intent. A pledgee does 
not warrant that he will get the highest possible 
price. The Western Steel Corporation, m pledging 
its bonds, refused to represent them as having any 
partieuar value whatever, leaving the estimated 
value of the collateral blank in the contract of 
pledge. (Trvanseript, p. 50.) There is not a serap 
of evidence that at the time of the sale the Truse 
Company had knowledge or notice, or could have 


diseovered that the bonds ought to bring a greater 
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price, and, on the contrary, it appears by the agreed 
statement of facts, as alveady noted, that the bonds 
were of a so-called ‘‘wild cat’’ character, having 
never been listed as standard securities (Transcript, 
p. 20), and that, though descriptions of the mineral 
properties were available, their values were wholly 
uncertain (Transeript, p. 22), and the steel plant, 
which formed the nucleus of the property, was un- 
successful, and the possibility of its profitable opera- 
tion was then in doubt and dispute, both in the com- 
mercial world generally and in New York, as well as 
in Seattle. Of the Graham I!sland option, the prin- 
cipal asset, according to the appraisal, it is ad- 
mitted in the agreed statement of facts that it 
‘had never been explored and its value was hypo- 
thetic.’” This statement of facts wholly negatives 
he element of knowledge that the price bid was in- 
adequate, which is essential to the making out of a 


-case of fraud in the foreclosure of the pledge. 


3. Public sale in the New York market was, by 
the intent of the parties as disclosed in the contract 


of pledge, to be the final test of value. 


On this point agaiii we recur to the intention 
of the parties as shown in the contract. Having al- 


ready discussed this under ‘‘1T’’ and heretofore un- 
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der ‘‘IT,’’ we will not dwell upon it. There ean be 
no fraud in the carrying out of a contract according 


to its terms and the original intention of the parties. 


The pledgee was a bank. Its solvency was de- 
pendent upon its being able to liquidate its col- 
lateral promptly upon default m payment of 
pledgors’ obligations. It was the intention of the 
parties that the pledgee should have the right to sell 
at once at public sale on the New York market, and 
realize whatever the collateral would bring, with- 
out being obhiged to await a more favorable market, 
ov speculate upon a possible excess of intrinsic value 
in each of its thousands of blocks of stoeks and 
bonds, above the market value as fixed by the law of 
supply and demand. This is plain from the contract, 
and necessarily follows from a consideration of the 
cireumstances under which the contract was made. 
Any other rule would be disastrous to business and 
finance, and in tines of depression would mean the 
wholesale insolvency of banking institutions and the 


most widespread loss to depositors and the public, 


A frequenter of the stock market daily hears it 
said of this or that stock or bond, that the company’s 
assets give it an intiimsic value of double the market 
quotation, and this not infrequently is the case. It 


would upset all business to require pledgees of stocks 
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and bonds to investigate the intrinsic worth of 
pledged securities as indicated by the apparent value 
of corporation assets, and to hold the securities, unless 
the price bid for them equals their estimated theo- 
retic value. Intrinsic value is dependent upon con- 
siderations of validity of title, secret ncwnbrances, 
continuity er faults in mineral lodes, prospects of 
continued successful operation, the personal equation, 
and innumerable other factors which it would be im- 
possible for a pledgee to estimate or properly take 


into consideration. 


There must be some final liquidation of the 
security, and test of its value. The parties agree that 
this shall be by pubhe sale at the place of the pledge, 
and upon such sale, with notice to the pledgor to pro- 
tect his interest, there is no more reason for over- 
turning the sale on account of the collateral having 
brought a low price, than for overturning judicial 
sales upon foreclosure, at which it is the rule rather 
than the exception that the property 1s bid in reluc- 
tantly by the creditor at a price much less than 
its supposed intrimsic value. If refusal to bid 
in pledged property at its full estimated intrinsie 
value were held fraud, all foreclosure sales would be 
yoidable, and by reason of uncertainty in the title 


conveyed, it would become practically impossible to 
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secure any bona fide bidder at sales of pledged col- 


lateral. 


Referee and District Court Both Find Sale Was 
in Good Faith. 


The Refeiee finds (Transcript, p. 9) that the 
foreclosure of the’ pledge in the bidding in of the 
bonds by the Trust Company was without any 
fraudulent intent upon its part. The District Court 
makes the same finding, intimating that in the plead- 
ings and in the argument of the matter before the 
District Court it was conceded that ‘‘no fraud was 


practiced or existed.’’ (Transeript, p. 68.) 


This is the record on which the appellants now 
ask vour Honors to find actual fraud on the part of 
Mctropolitan Trust Company, voiding and nullify- 


ing the whole foreclosure procedure! 


No Authorities Support Appellants’ Contention 
That the Facts in This Case Evidence 
Legal Fraud. 


Muhlenberg vs. Tacoma, 25 Wash. 36, is a ease 
in which foreclosure of the pledge was had after the 
insolvency of the pledgor and when the pledgee 


knew that the pledgor and its receiver were helpless 
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to protect the collateral, and that the pledged war- 
rants were absolutely valueless in the market. The 
president of the pledgee bank testified that the fore- 
closure sale was not held for the purpose of realizing 
on the security. but in order to get title to the prop- 
erty. (We take the italics from the court’s opinion.) 
This is the ground on which the foreclosure sale was 


set aside, the court expressly saving: 


“The object of the sale of a pledge contemplated 
by the law was to realize thereon in payment of the 
debt, and, if conducted fairly under the power given 
to the pledgee, it will not be set aside because the 
highest market price was not realized.”’ 


The court then distinguishes cases holding valid 
foreclosures under unfavorable circumstances at 


which inadequate prices were realized, saving: 


‘This ease is far from supporting the proposi- 
tion that the pledgee can sell when there is no inarket, 
and when he knows the thing offered for sale, by 
reason of unforseen circumstances, is like so much 
waste paper, and has lost all its market value. and 
that such circumstances could not have been in con- 
templation of the parties when the pledge was made. 
Under such conditions it was the duty of the pledgee 
to take action or at least he should have requested 
the pledgor to take the necessary steps to establish 
the validity of the pledge. (Meaning to establish 
the validitv and value of the pledged securities 
which had heen dishonored). Jf the pledgor, on 
such request, should refuse to act, then a sale might 
be made. for the 1efusal of the pledgor to act would 
Le equivalent to an abandonment of the property. 


is 
ho 


In Franklin National Bank vs. Newcombe, 37 N. Y. 
Supp., 271, the court simply held that the creditor 
had a right to collect when his elaim became due, 
and that. the debtor could not compel him to wait 
because it was inconvenient to pay, and a bad time 
to realize on his assets. The stock and bonds in 
that case had some market value, and the pledgee 
knew he could realize something on them at the 
sale. he presumptions are all the other way in 
the ease at bar. * * * The unfairness and in- 
equitableness of this case consisted in attempting 
a sale when the pledgee knew * * that suits were 
pending to prove the pledged property of a value 
far in excess of the amount of the debt for which 
ther were pledged, * * * Where can heme perc 
tense that there was any intention of realizing monev 
by reason of this sale.” 


The Mahlenberg case is also based in part on 
Judge Ballinger’s decision in Jorris us. Hast Side 
Ry. Co., 95 Fed. 13, sinee reversed by this Court 
in Morris & Whitehead vs. Kast Side Ry. Co., 104 
Fed. 409, at 415. 


In the Morris & Whitehead case, which appel- 
Jants also rely on, this conit after quoting the very 
language of Judge Ballinger’s opinion which appel- 
lants print in their brief, says (p. 415): 


‘We are unable to concur tn these views of the 
court below.” 


It is thus seen that neither of these cases con- 


stitute any authority for appellants’ claim. 
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Perkins vs. Applegate, 85 8. W., 723, the only 
other ease cited by them on this point, is a Kentucky 
Court of Appeals case, ‘not to be officially re- 
ported.’’ While there is some vague Innguage re- 
ferring to the old common law duties of pledgees, 
the case is decided on the ground that the pledgor’s 
representative appeared at the time and place of 
sale and inquired of the auctioneer whether the 
sale was to oecur, and was informed ‘‘that there 
would be no sale; that the stock had been with- 
drawn,’? and that the pretended sale was inade 
secretly and not in public, the court saving: 

‘This leaves Mr. Inwin making a sale with no 
one present, and acting as the agent of Mr. Per- 
kins as trustee in selling, and as the agent of Per- 
kins individually in buying. This was the same as 


iaeeirerkins, as trustec, had sold to himself indi- 
vidually, with no one else present.”’ 


The court very properly holds that this was not 


a proper sale. 


The three cases abeve digested are the ouly ones 


which appellants cite upon this point. 


The anthorities unanimously hold that such pro- 
eedure as the Trust Company pursued in this case 
is entirely fair, and furnishes no evidence of fraud, 


and that it effectually forecloses the pledge. 
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Morris & Whitehead vs. Kast Side Ry., 104 
Fed. 409, at 415, 


Fidelity Insurance Co. vs. Roanoke Tron Co., 
81 Fed. 439, 


Farmers’ National Bank of Annapolis vs. 
Venner, (Mass.) 78 N. EH. 540, 


Farmers’ Loan & Trust Co. vs. Toledo & 
H. BR. Co., o4 Fed. 759, 


Wheelwright vs. St. Lows M. O. & O. C. 
PT Co. oo Ped. to™ 


EE 


Appellants claim that the public notice was 
unreasonably short and the sale therefore invalid, 


because not a public sale. 


We have very httle comment to make on the 
third point on which appellants attack the order 
and findings of the District Court. The only evi- 
denee in the case shows that the notice given was 
such as is usual and customary in the sale of sim- 
ilar securities. 

‘But,’ the trustees exclann, ‘‘these were inlist- 
ed and unknown securities.”’ 

Thev were in fact unlisted, but they were not un- 


known. 


The trouble with them was that they were known, 


but not favorably known. 
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There is not a line of evidence that the fullest in- 
formation regarding the propertics covered by the 
mortgage securing the bonds was not readily avail- 
able in New York, or that the bonds and the prop- 
e1ties secured thereby were not as well known in New 
York asin Seattle, or anvwhere else. 

On the contrary, it affirmatively appears that 
the Western Steel assets and prospects were a sub- 
ject of public interest and comment in the commer- 
cial world of New York, and that thev were discred- 
ited by the speculative and experimental character of 
the undertaking (Transeript, p. 23). The most that 
can be said from the record and agreed statement of 
fact as to lack of information regarding the prop- 
erties is that the general public information regard- 
ing the value of the bonds and the value of the prop- 
erties secuiing the same was not “‘definite,”’ and the 
same is true of any ‘‘wildeat’’? mining stock. repre- 
senting properties like those of Western Steel Cor- 
poration, which consisted principally of wudeveloped 
mineral prospects. That sueh stocks and bonds are 
not pledgahle or when pledged cannot be sold at pub- 
he sale like any other stocks or bonds, is a proposi- 
tion whollv novel, and not supported, so far as we 


know, by a single adjudicated case. 
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The Trust Company had not furnished the col- 
lateral: It had taken what the pledgor offered, and 
if this was unpopular or of little value because of 
speculative character of the assets securing it, the 
pledgee was not responsible therefor. The bonds 
were known and had some market value in New York: 
nobody denies that. The Western Steel Corporation 
pledged them for the express purpose of their being 
sold at public sale ‘‘at anv brokers’ beard,’’ in case 


of default in payinent of the note (Transcript, p. 52). 


The trustees, standing in the shoes of the bank- 
rupt, do not show any exceptional situation requiring 
delay in the sale of the bonds, or any change for the 
worse, rendering them unsalable or less salable, be- 
tween the time they were pledged and the time thev 


were sold. 


Mr. Ives, in his testimony (Transcript, p. 47) 


SNS 3 


‘ior many vears a great majority of the publie 
anction sales of stocks and bonds, such as the said 
bonds of ‘the Western Steel Corporation, which are 
not dealt in on New York Stock Exehange, nor sold 
on the eurh, have been conducted by said Adrian 
IT. Muller & Son as anetioneers,”’ 


And (p. 49) “‘The sale that was had of the 
said bonds was had in the same way in which publi¢ 
auction sales of such bonds are customarily and 
regularly had.’ My. MeCormack testifies; (p. 56), 
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“In recent years we have conducted the great ma- 
jority of the public auction sales of stocks and 
bonds in the city ot New York. very Wednesday, 
at 12:30 o’clock, we conduct such a public auction 
sale of stecks and bonds at the aforesaid Kxchange 
Sales Rooms. Our custom is, preliminary to the 
sale, to send to practically all the important banking 
and financial corporations, firins and individuals 
in the financial district of New York City a list of 
the securities to be sold, and to advertise that list 
in the ‘New York Evening Post’’ of the dav before 
the sale and in the ‘‘New York Times”’ and the 
“Wall Street Journal’’ of the day of the sale. These 
papers are selected because they are considered 
to be the hest media for reaching those who would 
Peeliikely to bid, * * * (p. 57). Upon the list 
for the sale on August 30, 1911, so sent to banking 
and financial corporations, firms and individuals 
and so advertised in the ‘‘New York Evening Post”’ 
on Tuesday, August 28th, and in the ‘‘New York 
Times’? and ‘‘Wall Street Journal’? on Wednesday, 
August 30th, were the bonds hereinbefore referred 
to. Thev formed one of twenty-four lots of dif- 
ferent securities advertised for sale and sold on 
the said 30th day of August, 1911. * * * (p. 58). 
The methods pursued in connection with the afore- 
said advertisement and sale of the bonds herein- 
before referred to were those which are customary. 
They were in all respects regular and the same 
as those pursued by us in connection with thousands 
of other lots of securities.”’ 


This testimony stands uncontradicted. There 
was no evidence offered of anv different custom 
or usage. The trustees did not offer to show that 
longer advertising would have been more advan- 


tageous, and in the absence of testimony, it must 
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be presumed that the usual advertising is that 


which is found most advantageous and effective. 


What Do the Trustees Show? 


Now, if the trustees had really believed that 
this sale was insufficiently advertised, what would 
they have done? Of course, they would have pro- 
duced evidence to show that the advertising given 
was less than is usual and customary, and that upon 
proper notice and advertising better bids could 
probably have been obtained. Is any such showing 
miade here? Not bv so much as a word of testi- 
mony. On the evidence there can be but one finding, 
and that is that the sale was conducted in every re- 
spect in accordance with custom and usage in the sale 
of unlisted stocks and bonds in the City of New York. 
Under the testimony in this case there is no issue 
on that point. It is not open to debate, and we 
wonder that, in the face of a record so conclusive 
able counsel for the trustees should continue to urge 


this objection. 


The sale, as we have seen, was made on August 
30, 1911. No objection was made and no steps were 
ever taken, and no proceedings brought by Western 
Steel Corporation, James A. Moore, or any other 


person, to attack or set aside the sale Whe 
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question of the validity of the sale was raised for 
the first time in the bankruptcy proceedings com- 
menced two months after the sale, and then only 
by way of objection to the Metropolitan Trust 
Company’s claim, and not by any affirmative claim 


to the bonds or offer to redeem them. 


We readily concede that the mere making of 
a sale in a public place is not conclusive, if through 
lack of notice, lack of attendance, unreasonable hour 
of sale, or other cireumstances, there is no real 
publicity ; but we think counsel for the trustees are in 
error in treating notice by pubhe advertisement of 
any particular sale as the supreme test of publicity. 
Our opponents confuse the necessary requirements in 
the case of a sale in a small town, where there are 
no regular financial sales and no established market, 
and where particular notice is necessary in order 
to assemble even a half dozen possible bidders, with 
sales of securities in a great financial center where 
tens of thousands of men and institutions stand 
always ready to pick wp all sorts of securities, if 
offered at a price which thev believe to be advan- 
tageous, and where millions of dollars worth 
of stocks and bonds are daily and hourly sold 
on exchanges and on the curb, without anv notice 


whatever, bringing always the market price, that 
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is to sav, whatever the common judgment of the 


community estimates such securities to be worth. 


This may be far more or far less than thei in- 
trinsic value. It is nevertheless their market price, 
aud is all that a pledgee can be asked to secure. He 
is not bound to attempt to create a market by aa- 
vertising and booming the securities. He is not 
bound to await a more favorable market or an in- 
erease in speculation in coal lands or iron deposits. 
He is not bound to await the determination of tariff 
schedules which may effect the marketability and 
value of a steel plant on the Pacifie Coast. By the 
terms of the pledge the pledgee is authorized to do 
just what the pledgee did in this ease, to offer the 
pledged securities in the financial market of New 
York and sell them for what they will bring, Ictting 
the purchaser assume all future risk as to their 
value, and take all chances as to whether their 
intrinsic worth is greater or less than the estimate 
which the financiers of New York put upon it, and 
all uncertainties as to future fluctuation. This is 
a eontract right which the pledgee required, and 
the pledgor gave it him in consideration of a lean 
of $609,009 of the pledgee’s money, advanced on the 
faith of the agreement. It must be given full force 


and cffect, 


a) 

Our adversaries cite on this point Tennant us. 
Union Central Insurance Co., 112 8. W. 754, in which 
there was a pretended sale and purchase of the 
pledged property by the treasurer of the company 
inthe company's office in Cincinnati, upon no public 
notice whatever. Such cases as well illustrate the 
kind of sale that is bad in law, as the reeord in 
this illustrates the kind of sale that has always heen 


meld valid. 


The saine mav be said of Foot vs. Utah Bank, 
54 Pac. 104, where stock was sold at the front 
door of the bank, without notice or advertisement 
of any kind, and without public attendance, and 
wantonly sacrificed. We have no dispute with such 


a decision. 


Laclede National Bank vs. Richardson, 55 S. W. 
1117, also cited bv appellants, hinges on defective 
notice and on the fact that at the time of the sale the 
weather was so inclement that bidders could not at- 
tend, and that the sale was not held in accordance with 
the advertisement of sale, being held inside the court- 
house when advertised to occur at the courthouse 


door. 


Possibly appellants may contend that by reason 


of the mortgaged properties being widely seattered, 
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the notice should have been longer, in order to per- 
mit their examination. The suggestion is absurd, 
however, because no mere bidder, having no cer- 
tainty of acquiring the property, could afford to go 
to the expense of such examination. A large part 
of the securities dealt in by New York financial 
institutions are based on distant properties, and the 
delay proposed would paralyze business. These 
properties, too, are practically inaccessible. Hven 
the appraisers in bankruptcy found it impossible 
to visit them. (Transcript, p. 36.) The bonds and 
their interest were pavable in New York, (Tran- 
seript, p. 99) and the company and its properties 
were known in New York and the subject of dis- 
cussion and dispute there. (Transcript, p. 23). No 
doubt more reliable information regarding the value 
back of the bonds was obtainable in ten minutes 
on Wall Street than in months of travel among 


these wild and scattered properties. 


in: 


Our Opponents’ Claim That the Sale Was Bad Be- 


cause of Inadequacy of Price. 


Appellants’ argument is that the bauk was 
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bound to “get the highest cash value out of the col- 
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laterals,” and that tf the bonds were sold for less 


than their “highest value,” the sale is bad. 


We have already commented on the evidence 
which, as we think, shows that the price hid for the 
bonds was equal to their fair cash value, and which 
eertainly justifies the finding of the District Court 
that no ‘‘such inadequaey of price is shown as would 
shock the conscience.’’ (Transcript, p. 68, pp. 28 to 


Of, Supra.) 


Upon the question of law as to whether, in the 
absence of fraud, inadequacy of price will invalidate 
a properly conducted public sale of pledged col- 
laterals, we desire to comment but briefly, as the 
rule is well settled by an overwhelming weight of 
modern authority, including decisions of the Cirenit 
Court of Appeals for this Cireuit. Any other rule 
would, as we have heretofore pointed out, unsettle 
business and render it impracticable for banking in- 


stitutions to loan upon pledged collateral. 


The following authorities sustain the rule that 
inadequacy of price is not a ground for setting 
aside a publie sale, made in accordance with the con- 
tract of pledge: 


igre Wertems (C. C. A., 2d Circuit), 144 
hed. Sie, cae. 
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Farmers’ Loan & Trust Co. vs. Toledo (CC. C. 
A., 6th Cireuit), 54 Fed. 759. 


Wheelwright vs. St. Lows N. O. & O. C. f. 
Co., 56 Fed. 164. 


Norms vs. Hast Side fry. Co. (C. C. A.y Oth 
Circuit), 104 Fed. 409. 


Farmers’ National Bank of Annapolis vs. 
Venner, 78 N. i. 540. 


Fidelity Insurance Co, vs. Roanoke Iron Co., 
81 Fed. 39. 


Chouteau vs. Allen, 10 Mo. 299. 
White, Receiver, vs. City of Rahway, 16 Fed. 


8333. 


Jones on Pledges and Collateral Securitics 
(2d Ed.), Sections 735, 727. 


Franklin National Bank vs. Newcombe, 37 N. 
¥Y. Sup. 271, affirmed in the’New York 
Court of Appeals, 51 N. E. 1090. 


Tn In re Mé@rtens (C. C, A., 2d Cirenit), It 
Fed. 818, Judge Wallace, delivering the opinion of 
the court, says (p. $21): 

((¥ * * bx the stipulation of stich agpieise 
as this was, the pledgor, 7 effect * * * releases 
the pledgee from all the legal obligations which 
would ordinarily vest upon him ta disposing of the 
property to satisfy Ins demand. Vhe authorities 
sanction such contracts. In Baker vs. Drake, 66 N. 
Y. 518, 23 ain, Rep, 80, it was detided that the 
parties toa transaction, which ereates the relation 
of pledgee and pledgor between them, may provide 
by coptiaet for any manner of disposing of the 
pledge to satisfy any claim upon it, which is not im 
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contravention of a statute, against public policy, or 
fraudulent. In Toplitz vs. Bauer, 161 N. Y. 332, 
do N. E. 1059, the court said: ‘in recent times the 
rights of the parties to enter into a contract pro- 
viding for a sale or disposition without notice have 
been recognized, and the disabilitv of the pledgee to 
become a purchaser, it 1s said, may be removed by 
express stipulation of the parties.’ ”’ 


The eowt then quotes and approves the lan- 
guage used in the Roanoke Tron Co. case, supra, and 


Mentinies (p. 822): 


‘it may happen that a pledgee will be unable 
to obtain from others the sum which he believes he 
may he able to realize from the property by pur- 
chasing it hinself, and disposing of it when a favor- 
able opportunity offers. * * *” 


Farmers’ Loan & Trust Co. vs. Toledo (C. C. 
A. Sth Circuit), 54 Fed. 1759, is precisely on all 
fours with the case at har. It appears that $210,000 
par value of first mortgage honds of the Railroad 
Company were pledged as collateral security for a 


loan to the Railroad Company. The court says: 


“The railroad company failed to make payment, 
and on the dav designated, and at the place and 
time indicated in said notice, said bonds were sold 
at public auction, the sale having heen also adver- 
tised in one or more of the daily newspapers of 
New York city, and were purchased bv said bank 
at and for the sum of $20,000, which amount it 
credited on the railroad company’s note.”’ 
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Judge Jackson, delivering the opinion of the 
eourt Gn which Taft and Hammond, J. J., concur), 


Sais: 


“The securities having been regularly issued 
and hvpothecated as collateral for a debt the com- 
pany was authorized to contract, and thereafter law- 
fnlly sold under the terms of the pledge, upon 
proper notice, even the maker of the paper could 
not impeach the purehaser’s title thereto, and the 
right to recover the amount thereof, without set- 
ting up and establishing frand or breach of trust 
causing injury. * * * We think the court be- 
low was in error in not allowing the decree of fore- 
elosure to ga for the full amount of 210 bonds and 
unpaid coupons thereto attached.”’ 


In Wheelwright vs. St. Lowis N. ONO. CLT. 
Co., 56 Wed. 16% ters sii: 

““As to the foreclosure of the pledge, it seems to 
have been foreclosed in a manner strictly legal. The 
fact that at the sale under the foreclosure the bonds 


brought but little. there being no fraud shown, can- 
not impeach complainant’s title.’’ 


tiv Moves ws. Kast Side hy. Co. (©. C.. 9th 
Circuit), 104 Fed, 409, this court considers a sale 
of railroad bonds on foreclosure of pledge at a price 
which the Distriet Court held to be grossly and un- 
couscionably inadequate, in view of the evidence of 
the earning c¢apacity of the railroad. This court 


holds that there is no evidence of fraud, and that 
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the pledgor, at the sale, acquired a clear title to the 


bonds. 


In Jones on Pledges and Collateral Securities, 
(2d Ed.), the general rule is stated as follows (Sec. 
730): 


‘As regards the price obtained at a sale made 
under a power to sell without notice, the mere fact 
that the price obtained is less than the market price 
at the time does not alone make the pledgee Hable 
for the difference. * * * A pledgee authorized 
to sell stocks and bonds pledged as collateral security 
at any brokers’ board, or at publie or private sale 
without notice, may sell after the maturity of the 
debt secured, without waiting for a favorable condi- 
tion of the market.’’ 


See also Sec. 727, as follows: 


“When a creditor has given proper notice of 
the sale of the collateral security, the debtor has no 
alternative but to redeem the security by paying the 
debt for which it was pledged, or to allow it to be 
sold. He cannot resist the ereditor’s right to have 
the stock sold, on the ground that the sale could 
then be made only at a great sacrifice.”’ 


In Chouteau vs. Allen, 70 Mo. 290, it appears 
(p. 305) that 125 $1,000 first mortgage bonds of the 
C. & F. Ry. Co., secured by trust deed of 400,000 
acres of land in Missouri, were pledged to secure a 
debt of the company, and the debt not being paid 


at maturity, the bonds were sold at pubhe auction 
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in New York ‘‘at the usual place for such sales’’ for 
$7.00 per bond, or 7/10 of one per cent. of their par 
value. The bonds were bid in at this price by the 
pledgees themselves, and it does not appear that 
there were any other bidders. The court holds that 
the sale was valid and the pledgees acquired a clear 


title to the bonds. 


Wihate, Receiver, vs. City of Rahway (Cireuit 
Court N. J.), 16 Fed. 833, is a suit in which a eredit 
was claimed by defendant on account of certain 
bonds which had been pledged as collateral security 
and sold at a price which defendant alleged was 
much less than their market value. The bonds, of 
the par value of $59,000, had been pledged as seeur- 
itv for an indebtedness of the same amount, and 
subsequently sold by the pledgee for some $11,000, 
leaving a balance of $40,000 remaining due on the 


original debt. The court says (p. 83+): 


oe * * cbt suas sisted: bv athe comise ear 


the eity * * * that the honds had been sold by 
the plaintiff at aach less than thetr market value; 
and that the court should allow the defendant eor- 
poration the opportunity of showmg the true value 
of the said collaterals in order to have the proper 
crehit. tadorsed on the execution. * * * The 
plaintiff, on comune inte the possession of the assets 
of the bank. found these collaterals, and, mn pursn- 
ance of the authority vested in the bank when the 
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loan was made, handed them to the well-kiiown stock 
auctioneers, A. H. Muller & Son, No. 7 Pine Street, 
New York, for public sale. Thev were regularly 
advertised to be sold at the exchange sales-room, 111 
Broadway, for Wednesday, January 11, 1882, at 
12:30 o'clock P. M. * * * that there were sev- 
eral bids for them, by which the price was run up 
soniewhat, and they were struck down to a Mr. 
Bonner ai 23546 per cent. * * * (p. 836). The 
question is not whether a price was realized as great 
as might have been obtained under some other cir- 
cumstances, but whether the plaintiff was free from 
ail collusion, and acted within the limits of the au- 
thority conferred upon the bank, when the bonds 
were pledged, tn regard to the mode of sale or de- 
fault in the payment of the note.” 


Farmers’ National Bank of Annapolis vs. Ven- 
ner, 78 N. KE. 540, was an action to recover the bal- 
ance due on a promissory note after the sale and 
application of the collateral. Judgment was entered 
for the plaintiff in the sum of approximately 
$25,000, and it appeared that the collateral had been 
$26,000 par value of bonds. From the amount re- 
maining due on the note, it appears that the col- 
lateral must have been sold for something under 
five cents on the dollar, and there was testimony 
tending to show that other bonds of the same issue 
were sold for a very much higher price both before 
and after the sale in question. In other words, it 


appears to have been proved that the bouds were 
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sacrificed for very much less than their actual mar- 
ket value. The court says: 

“m@Mhe fact that the bonds were sold for very 
much less than bends of the same issue had been 
sold for previously and were sold for subsequently, 
and the further fact, if sueh was the fact, that Mur. 
Quinlan, who bid off the bonds for the plaintiff 
bank, was the only bidder, do not invalidate the sale. 
There is nothing to show that other bidders were not 
present, and mere tnadequacy of price ws not of tt- 
self suffcient ground for setting aside a foreclosure 
sale.” 

In Fidelity Insurance Co. vs. Roanoke Iron Co., 
81 Fed. 439, it appears that $12,000 par value of 
bonds were pledged to secure a debt of $5,000. Upon 
foreclosure, at public sale, they were bid in by the 
pledgee at a price which is not shown in the official 
report of the «ase. We have had the original re¢- 
ords looked up by the clerk of the court, however, 
and aseertain that this 412,000 of bonds was bid in 
hy the pledgee for $100, or less than one cent on the 
dollar. The court finds that the bonds were, as in 
the case at bar, “of uncertain value,’ though repre- 
senting, as in this case, a hen upon a large manu- 
facturing plant. Upon the question of the pledgee’s 
tiile to the bonds, the court says: 

“Tt would be imposing great hardship and in- 


justice upon the plelece, wider the Gircimstaness 
in this case, te say that while acting under the au- 
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thority given him by the pledgor, and in good faith, 
he shall be required to stand by and see the only 
security he has for the payment of his debt per- 
haps sacrificed, and he not permitted to protect his 
interests in the only way he ean, hy beeoming a 
purehaser himself. The exception will be sustained, 
and, in the decree to be entered, Gwinner will be 
recognized as the owner of the bonds.”’ 


This language has been quoted and approved 
by the Circuit Court of Appeals, for the 2d Circuit, 
in In re Mertens, 144 Fed. 818. 


Franktin Naticnal Bank vs. Newcombe, 37 N. Y. 
Sup. 271, affirmed in the New York Court of Ap- 
peals, 51 N. Ei. 1080, was an action to recover the 
halance due upon a promissory note for $20,000, to 
secure which certain’ stock and bonds had been 
pledged as collateral. The note fell due August 15, 
1893, and was not paid. On the 30th day of August, 
1893, the plaintiff sold the collateral at auction. As 


stated by the court in its opinion: 


“The securities brought very low prices, and 
were hought in by the plaintiff. * * * Defend- 
ants alleged, as an answer to the plaintiff’s claim, 
that the plaintiff had made the sale above mentioned, 
whollv disregarding its duty in that behalf, and reck- 
less of the rights of the defendants, * * * and 
that said stoek and bonds were bought by plaintiff 
(except one hond) with searcely any opposing )id- 
ding, ata price far below their actual value. * * # 
It was argued that this evidence tended to show an 
intent to injure the defendants ween the part of 


6+ 


plaintiff in making the sale. * * * The sole ev- 
dence offered was that the securities brought very low 
prices, and that the plaintiffs bought them in. The 
plaintiffs were pursuing their legal rights, and the 
defendants, if they had chosen, could have protected 
the securities, as they knew of the sale. We know 
of no reason why a ereditor may not enforce his legal 
rights, in a legal way, at anv time.”’ 

The cases cited by appellants upon this peint 
contain some general language relative to the old 
connmmon law obligations of pledgees, but each of the 
eases in fact turns upon some defect in the fore- 
closure proceedings, such as failure to advertise the 
sale, or failure to hold it in a public place, in ac- 


cordance with the contract of pledge. 


Foot vs. Utah Bank, 54 Pac. 104, which ap- 
pellants cite on this point, is, as we have already 
pointed out, a case in which there was no public 
sale, since the collateral was, without notice or ad- 
verlisenient of any kind, and without public attend- 
ance, sold at the front door of the pledgee bank and 


wantonly sacrificed. 


Laclede National Bank us, Richardson, 56 8. W. 
W117, which we have heretofore commented upen 
under another point, is decided on somewhat simi- 


lar grounds. 


Other cases cited, such as Woutlague vs. Dawes, 


14 Allen 373, concern the sale of real estate under 


65 
power of sale mortgages, in which considerations of 
intention of the parties and necessity for prompt 
liquidation do not require the same rules as in cases 


of foreclosure of pledged stocks and bonds. 


Laches.and Estoppel. 


Even had there been grounds on which the 
Western Steel Corporation was entitled, at its elec- 
tion, to redeem the bonds after the sale in New 
York, sueh election could only have been made 
within a reasonable time after the sale, and in the 
case of securities issued by an unsuccessful com- 
pany and secured by mortgage on an experimental 
plant, with the equity of the bonds hable at any time 
to be wholly consumed by the accumulation of other 
hens, such an election would have to be very prompt- 


ly made. 


It is shown by the record that the pledgor com- 
pany made no objection to the sale of the bonds 
on August 30, 1911 (Transcript, p. 19), and that 
nothing was ever done by the pledgor or anvone else 
to set aside the sale, and that no question of the 
validity of the sale was ever raised until the objec- 
tions were filed to the Tiust Company’s claim in the 
course of these bankruptcy proceedings. (Tran- 


se1ipt, p. 21.) ‘The trustees’ objections to the Trust 
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Company’s claim were filed April 15, 1912, nearly 
eight months after the bonds were sold in New 


Mork. (ClTanscrpt, py) 


Under fundamental principles of equity neither 
the pledgor nor its trustees in bankruptey had a 
right to speculate upon the outcome of the Steel 
Company's affairs, or to take the benefit of a right 
of redemption in case it proved profitable, without 
risking the $25,000 which the Trust Company bid 
for the bonds, in case that should prove to be more 
than their eventual value. Suppose that, as in a 
large majority of bankruptcies, the assets had been 
exhausted in paving labor and other prior claims 
and expenses of administration, would not the in- 
dorser on the note have been entitled still to insist 
upon credit for the $25,000 for which the bonds had 
been bid in? What the bankruptey trustees reallv 
ask of this court is a ruling that pledgees bidding in 
collateral stocks and bonds take a title dependent 
on future developments as to the value of the securi- 
ties, and that the pledgee may stand by and permit 
a sale of the securities without a protest, and months 
or vears afterward make his election to attack or 


to affirm the sale. 


Pledgee could not withdraw the bonds 
from auction sale, because of low price 
offered, without fraud on bidders 
Benjamin on Sales, (5th Ed.pp. 483 (foot 
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here woula be no need for auction and 
o bidders would attend. 
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IN CONCLUSION. 


The fact that the Trust Company used between a 
quarter and a third of its $2,000,000 of bonds in a 
blanket bid on the properties of the bankrupt is of 
course no criterion of the value of the properties. It 
was an exchange, not a purchase; for the bonds, far 
from being worth par, are not shown to be worth any- 
thing. We might as well have bid $50,000 or #1,000,- 
000, in bonds, and either bid would have amounted to 
the same thing—an exchange of paper for options 
and incumbered mineral prospects, thereby exhaust- 
ing the lien of the mortgage and leaving the remain- 
der of the bonds worthless except for a trifling divi- 


dend in the bankruptey court. 


The Trust Company, a heavy loser bv its loan of 
over half a million dollars which is gone to help pay 
the creditors of Western Steel Corporation, is at least 
entitled to see its paper securities approved, its bar- 
ren claim sustained against the bankrupt corporation, 
and its good faith in the sale of its burdensome and 
nearly worthless collateral vindicated by the judg- 


ment of this court. 
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We respectfully submit that the order of the 


District Court should be affirmed. 


FREDERICK BAUSMAN, 
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